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3741aaaf alvi Tar Name & Address

0 Appellant

· 1. The Assistant Commissioner
CGST, Division VII, Ahmedabad South
3rd Floor, APM Mall, Anand Nagar Road,
Satellite, Ahmedabad - 380015

Respondent

1. M/s Murari Sanwarmal Todi
Todi Bhavan, Opposite Doctor House,
Ambawadi, Ahmedabad - 380015

al{ anfa gr 3r@la or?grsriir 3rra at & it ae za mag qR zrenf#fa fl
a4ag g Pr 37f@era1t t 3rat u gterv mad wgda var e ·.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the

one may be against such order, to the appropriate authority in the following way :.
std El hr4teru 3mar

Revision application to Government of India:
'

() €ta Uni zreen 3rf@,fr , 1994 cB1" tITTT 3raa Rt sag mg sci a a i q@la er cf>l"
~-ttm cB" ~~ 9-<'1cb cB" 3TT'l<@ y7era 3mraaa 3refh #fra, la tr, fa iara, lUlq
fcr:rrrr. "=ctr~~.~ cm 'lfclrf, "ffflG mf, { fact : 110001 cm- cITT fl~I .

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of 'Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 -001 under Section 35EE of the CEA ·1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid : ·

(ii) "lift·~ cB1" mfr[ a masra aft g1faru t ~ 'f{U-§1,lllx <TT 3Rf cblx\½11~ # m
faRt oerIR aw oertr i 1 a sa g; mf , z fa# mrusrn a Tuel a as f4ft
arar za fa4tmagrr 'ah ma # 1fan hr g& &tl

ii) , In case o(any loss of goods where the loss occur in transit from a factory to a warehouse or to
ther factory or from one warehouse to· another during the course of processing of the goods in a
rehouse or in storage whether in a factory or in a warehouse.
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'l:rffi'f a are fa4fl lg z er ii HllH?.a -~ .TR 7.:!T T1Tc1 cB" fclA+-11°1 T-f -3q£t1if ~ ~
111cYr_ ~ ·'3tLJ1~--1 ~ cB" ~- amista # ae fa@ zz zn gag Raffa &1

(A)

. .
In case of rebate of duty of excise on goods expo1ied to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

. to any country or territory outside India. .

aft zrcn mt Tar fag far 'l:rr«f. a are (urea urpr #t) Ff<Ticf fcn<:IT 1T<Tf l=flcYr m 1

(B) . In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

. .
3lfwr '3tcll<i1 cBl '3tcllG'1 ~ cB' :rmr-=r # fg uil sq@) fee mu # n{ & st ha rzr
uh sa err qi Pu a gaffrzgaa, or4tagr uRa al a w n ar i fclro
a1fefr (i.2) 199s tITTT 109 -gm·~~ ~- m 1

(c) Credit of any duty allowed to be utilized towards payment of. excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. ~~ ·

~ '3tLJIG1 ~ (3™) Hll+-1lq<:11, 2001 cfi ~ 9 cB" 3RfT@ fclAFct~ m~ ~-s T-f
at #Raf #, 1fa om a uf 3mar hf fe#taft 'l--lffi cB' 'l-J

0

lci-<4ic1-~ ~ ~
am2gr pt at-at ,Rji a rr 5fr are fat um afe; [a# arr arr gr gr sntf
cfi 3lW@ tITTT 35-~ T-f Rt!1ftc:r IBl" cf5 'l_fTciR a rad # mer tn-6 ara t ,fa «ft mrfT
afeg1

The above application shall.be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 ,within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of. prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

. (2) . Rf@Ga 3mr4a rr ugj vicar g ala ua a sr a ztt tr1 200/-Wt
'lfIBA cITT ~ ·3llx \i'f"ITT '<i<:>P+<cfil--1 ~ (YJR<f 'fl'~ "ITT cTT 1000/- al #) 41arr al urgl. .

0
(1)

...

The revision application. shall be accon1panied by a fee of Rs.200/- where the amount ,0
involved is Rupees One Lac or less anc! Rs.1,000/- where the amount. involved is more
than Rupees One Lac.

ft z[ca, #tu qrzed via aa 3rat#la nrznf@ear a uf3rat:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) ala sirzca 3rf@,fz1, 1944 cITT tmT 35--m/35-~ cB' 3RfT@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(cp) 5qaRf qRba 2 (1)a ia3 ?fcilclT c#r ~. 3:rfrc;rr cB" -~ # ~~. ·
at4 Grzcn vi ara 3r41#tu =nnf@aw(Rre) #t ufa 2hi,ha 418at, 7snrsra
#"are, sag,f] 44q , /#al , f@Raf#, 3a,«Islagoo0o4

. To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
'1? ,,. ~Floor,Bahumali Bhawan; Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals

-l;'i~r than as mentioned in para-2(i) (a) above. . •
3)~·
"'
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(3)

(4)

The appeal to the Appell~tei,{Tribunal sl1all•11J1'iie filed in quadruplicate in form. EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 [ac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

uRz 3mag a{ a sn2ii a rt4gt @tr & at r@la sitar fr #t hr {Ta
sqja fur mt afe z a a sg; gt fa frat qtmtf aa # fg
qen,Reff 3rqR)1 qrzuf@raw at va 3rat zq €ta tar at va 3n4a fu mar &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid• in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of'Rs.100/- for- each. ·

·urariu zcnorf@fm 197o zrenizitf@ea #l rgqft-1 a sifa feiffR fag re a
3rd zT q3re zqenfe,fa Ruf1a ,Tf@err $ 3mer a rat at ga wu 6.so ht
cf>l ...llllllC'lll ~ fvrz 'WIT~~ I.

0

I
I. I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) s al iif@era ma#i at fjal a a fruit 6t sit st zu 3naffa fhn ua & uit
#ta zca, a=ta suraa zre vi Para 3r91#ta nznf@raw (nr4ff@f@) fr, «982 ? ffea
%

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

v 8 zyea, #ta saran zgcn vi @hara or4l#ta urn@rawer(frb),
,Re74lat i a#nu(Demand) gi €Penalty) nl 1o% f ana
34faf ? yr«if#, sfraa qfw +o a?lsu & I(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

.
as4tu snra eas sithara # oiafa, sf@tagt "afarst in(Duty Demanded)-

a. (section)gs ±apa azaRufRa 'xlf.tr ; ·
zu fear naa hf@3fezalnt;
a ha}fez fut±Ru 6haea2r ft.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.1 O __ Crores. It may be noted that the pre-deposit is a ·
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(cxlviii) amount determined under Section 11 D;

• (cxlix) amount of erroneous Cenvat Credit taken;
·-~ . (cl) amount payable under Rule 6 of the Cenvat Credit Ru\es. ·

arr2rhpf arfte qfraorhtrvi zyea srrar zyeaa au R4a,Ra st at ii fz «rgget 1o%

n\rn-1= -,-,- 'Cf{ JITT' ufITT~zy-g fcl cl I R@a staavsk 1o%yrrRctft 'Gff~ "6" I

In view of above, an appeal against this order shall lie before the Tribunal on payment of
of the duty qemanded where duty or duty and penalty are in dispute, or penalty, where

alty alone is in dispute." ·
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ORDER-IN-APPEAL

The present appeal has been filed by the Assistant Commissioner, CGST,

· Division-VII, Commissionerate- Ahmedabad South (hereinafter referred to

as the appellant), on the basis of Review Order No. 11/2022-23 dated

23.05.2022 passed by the· Principal Commissioner,· Central GST,

Ahmedabad South Commissionerate in terms of Section 84 (1) of the.
Finance Act, 1994, against Order in Original No. WS07/O&A/OIO-105/AC-

RAG/2021-22 dated 23.02.2022 [hereinafter referred to as "impugned
order'], passed by the. Assistant Commissioner, CGST, Division-VII,

Cornmissionerate· Ahmedabad .South [hereinafter referred to as

"adjud.icatingauthorit;l'] in the case of MIs. Murari Sanwarmal Todi, Todi

Bhavan, Opposite Doctor House, Ambawadi, Ahmedabad - 380 015

[hereinafter referred to as the respondent].

2. Briefly stated, the facts of the case. is that as per the information

received from the Income Tax Department, the respondent 'had earned

substantial service income amounting to Rs.29,27,710/- during F.Y. 2014-15

to FY. 2016-17, however, the respondent did not obtain service tax

registration and did not pay service tax on the service income-. The.
respondent was requested vide letters on different dates to submit the

documentary evidence in respect of their income. However, the respondent
. .

0

failed to submit the required details/documents and neither was any O
explanation/clarification _ submitted regarding the income earned.

Therefore, the service income earned by the respondent. was considered as

taxable value and it appeared that the respondent had failed to pay the

service tax amounting to Rs.3,61,865/- on .the said income. Therefore, the

respondent was issued Show Cause Notice bearing No. V/WS07/O&A/SCN

233/44BPT7418A/2020-21 dated 23.09.2021 wherein it was proposed to:

A. Demand and recover the service tax amounting to Rs.3,61,865/- under

the proviso to Section 73 (1) of the Finance Act, 1994 along with

interest under Section 75 of the Finance Act, 1994.

pose penalty under Sections 77(1) and 78 of the Finance Act, 1994.
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C. Recover late fee in arms' of Rule 7%6£ the Service Tax Rules, 1994

read with Section 70 of the Finance Act, 1994:

. 2. The SCN was adjudicated vide the impugned order and the

proceedings initiated against the respondent were dropped.

.
3. Being aggrieved with the impugned order, the appellant department

have filed the present appeal on the following grounds:

1. The adjudicating authority has erred in dropping the demand of

service tax without recording any finding on the merits of the case and

the impugned order is a nonspeaking order.

11. The adjudicating authority has erred in dropping the demand by

msrely relying upon the submission of the respondent wherein it was

contended that they are engaged in sale and purchase of goods i.e.

trading of goods which falls under the Negative List of Services in

terms of Section 66D of the Finance Act, 1994. The respondent had.
contended that inadvertently the income was shown under sale of

services in the ITR. -

111. The adjudicating authority has erred in concluding that the

respondent was engaged in trading of goods just on the basis of the

submission of the respondent which is not backed by any documentary

evidence. No findings have been given by the adjudicating authority

as · to how it was concluded that the respondent were engaged in

trading of goods.

4. Personal·Hearing in the case was held on 22.11.2022. Shri Murari

Sanwarmal Todi, the respondent, appeared in person- for the hearing. He

submitteda written submission during the hearing as cross objection along

with copies of Income Tax Returns as well as· audited Balance Sheet. He

stated that they are engaged in trading of goods and no services were

ided by them.



6

F No.GAPPL/COM/STD/126/2022

. .
5. The respondent .has in the crossobjections filed on 22.11.2022, inter

alia, contended that :

» During FY.· 2014-15, he had made sale of textile fabric worth

Rs.29,27,710/-. However, while filing Income Tax return, the sale data

was inadvertently punched in the column of 'Sale of Services' due to. . ..
data entry error. Attention is drawn towards column 1 of "Part A

P&L" of the Income Tax return wherein the sale of services is. . . : . . . .

mentioned right below sale of goods.

In column 6 of "Part A P&L" and amount of Rs.29,19,600/- has been

shown under purchases. In column 3a)) of "Part A BS", the

inventory as on 31.03.2015 was shown as Nil. This proves that they

had indulged in Purchase and Sale of Goods.

>» In the Audited Balance Sheet for F.Y. 2014-15, an amount of

Rs.29,27,710/- has been mentioned against Sales Trading of Goods

while· an amount of Rs.29,19,600/- has been mentioned against

Purchase Trading of Goods.' Copy of the Audited Balance Sheet is
. . .

0

submitted.

» They have not provided taxable services above Rs. 10 lakhs during the

year to avail Service Tax Registration and pay service tax.

6. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the cross-objections filed by the respondent and the

material available on records. The issue before me for decision is whether O
the impugned order dropping the demand of service tax amounting to

. .
Rs.3,61,865/- is legal and proper. The demand pertains to FY. 2014-15.

7. I find that the respondent was issued SCN on the basis of the data

received from the Income Tax Department. It is stated at Para 3 of the SCN
'

that the respondent was called upon to submit documents/details in respect

of the service income earned by them, however, the respondent failed to

submit the same. It is observed that in the SCN except for stating that "the

nature ofactivities carried out by the said Service Provider appears to be

. jed under the definition ofservice and appears that not covered under
I

ive List as given in the Section 66D ofthe Finance Act, 1994 andI •

.
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also declared services given in Section66i at the Finance Act, 1994 no

other cogent reason or justification is forthcoming in the SCN for raising the

demand against the respondent. It is also not specified as to under which

category of service the non payment of service tax is alleged against the

respondent. The demand of service tax has been raised merely on the basis. . .
of the data received from the Income Tax, which indicated that the.
respondent had reported income from sale of services in their ITR. However,

the data received from the Income Tax department carinot form the sole.
ground for raising of demand of service tax.

7.1. I find in pertinent to refer to Instruction dated 26.10.2021 issued by

the CBIC, wherein it was directed that:

"Itwas further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable
value in Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue show cause
·notices based on the difference in ITR-TDS data and service tax returns only
after proper verification of facts, may be followed. diligently. Pr. Chief
Commissioner/Chief Commissioner(s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already· been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation of facts and submission of the noticee.".

7.2 However, in the instant case, I find that no such exercise as instructed

· 0 by the Board has been undertaken and the SCNhas been issued only on the

basis of the data received from the Income Tax department. Therefore, on

this very ground the demand raised vide the impugned SCN is liable to be.
dropped.

. .

8. It ·is observed that the adjudicating authority has reproduced the

submission dated 07.10.2020 made by the, respondent wherein it was

contended that the income was earned from sale of Textile Fabrics valued

at Rs.29,77,710/- and that the Profit and Loss Account shows Purchases.
valued at Rs.29,19,600/-. The respondent had also submitted copies of their

lance Sheet for FY. 2014-15. Having considered the submissions of the.
pondent, the adjudicating authority had concluded that trading of goods

s not come under the ambit of service tax and, accordingly, dropped the

and of service tax. As against the submission of the respondent which
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is supported by their Financial Statements, the appellant department have

.not put forth any evidencewhich refutes the submissions of the respondent. . . .
or the findings of the adjudicating authority.

0

8.1 The respondent have along with their cross-objections submitted

copies of the Income Tax Return and Audited Balance Sheet for F.Y. 2014
...

15. On perusal of the Audited, Balance Sheet submitted by the respondent,

it is observed that the respondent has declared purchase and sales- of goods

in the Profit and Loss Account for F.Y. 2014-15. Therefore, I find substance

in the contention of.the respondent that due to data entry mistake, the Sale

of Goods was incorrectly shown under Sale of Services in their Income Tax·. . . .
returns. In view thereof, I find that there is no grounds in the appeal filed

by the department which calls for any interference with the impugned.
order. Consequently, I am of the considered view that the appeal filed by
the appellant department is devoid of merit.

9. In view of the facts discussed hereinabove, "I uphold the impugned

order and reject the appeal filed by the appellant department.

The appeal filed by the appellant stands disposed of in above terms.

Attet
N.Suryanarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.

BY RPAD I SPEED POST
To

0,Ge,ca»as+-uii#est.. '
Commissioner (Appeals)

Date: 22.11.2022.

The Assistant Commissioner,
CGST, Division- VII,
Commissionerate: Ahmedabad South.

Appellant
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±M/s. Murari Sanwarmal Todi,

Todi Bhavan, Opposite Doctor House,
Ambawadi, Ahmedabad - 380 015
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Respondent

Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.

(for uploading the OIA)
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